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M111i:;ti·y of r:immce, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
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(11) !11 c;.1se uf any loss of goods where the loss occur in transit from a factory to a warehouse or to
·.111olh0r factory or fro111 one warehouse to another during the course of processing of the goods in a
w; ,~·r )house or in storage whether in a factory or in a warehouse.

(I>) In case of rc!Jc1to of duty of excise on goods expo1ied to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside I 11dia.
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:: ORDER-INV- APPEAL ::

The Assistant Commissioner, CGST, Division-VIII, Ahmeclabacl-South

(hereinafter referred to as 'appellant') has filed the present appeal against the

Order-in-Original number CGST/WS08/Ref-18(ST)/PV/18-19 dated 14.06.2018

(hereinafter referred to as 'impugned order') passed in the matter of refund

claim filed by M/s. Young Men's Christian Association, S. G. Highway,

Ahmedabad (hereinafter referred to as 'respondents');

2. Briefly stated the facts of the case are that the respondents had filed a

refund claim for ~27,37,181/- for the period April 2017 to June 2017. They

were holding Service Tax registration number AAATY0392HST001 under the

category of "Club or Association Services, Mandap Keeper Services, Renting of

Immovable Property Services, Restaurant Services and Accommodation

Services". They filed the above mentioned refund claim under the category of

"Club or Association Services" claiming that under the principle of mutuality,
'they are not liable to pay Service Tax. The adjudicating authority, vicle the

above mentioned impugned orders, sanctioned the entire claim of

27,37,181/-.

3. The impugned order was reviewed by the Commissioner, CGST,

Ahmedabad-South and issued Review Order number 05/2018-19 dated

17.09.2018 for filing an appeal under section 84(1) of the Finance Act, 1994

on the ground that the adjudicating authority has wrongly sanctioned the

refund amount or 27,37,181/-. The appellant alleged that the impugned

order passed by the adjudicating authority is not legal and proper. The

appellant claimed that with effect from 01.07.2012, the new system of

taxation of services had been introduced. Beside other changes, the word

'services' had also been defined under Section 65B(44) of the Finance Act,

1994. The appellant stated that the doctrine of mutuality bears no significance

in the context of taxable service provided by clubs and association as club and

its members are now treated as two separate persons. The appellant further

argued that the respondents are incorporated under the companies act and

under the law; a company is a legal entity which has a separate legal identity

from its members.

4. Personal hearing in the case was granted on 25.10.2018 wherein Shri

Pravin Dhandharia, Chartered Accountant, on behalf of the said respodent,

appeared before me and reiterated the contention of their submission. Shri

Pravin further pointed out that the respondents are not hit by the amendments

made in Section 65(44)(b) of the Finance Act, 1994 because they are not

"Unincorporated Association". He further showedmpe@@lei,"Memorandum of

Ac:-sociation and the Artie!~ of Association". He ~,;:r;.~~'l-~-a1icl~~~~ cidyS tirne lu

(
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allow him to submit additional documents in favour. of the respondents which
he has complied with.

5. I have carefully gone through the facts of the case on records, grounds of

,ippcnl in the Appeal Memorandum submitted by the appellant and oral and

written submissions made by the respondents at the time of personal hearing.

Now, let me examine the reasons of the appeal and the defense reply given by
the respondents.

6. To start with, I find that the appellant has filed the appeals on the

ground that under Section 65, the respondents were providing taxable service
e

to the members and hence, they were not eligible for the refund. In view of

this, I find that the Hon'ble High Court of Gujarat vide its judgment dated

25.03.2013 allowed the petition declaring Section 65(25A), Section

65(105)(zzze) and Section 66 of the Finance Act, 1994 as amended by the

Finance Act, 2005 to the extent providing levy of Service Tax in respect of the

services provided by the club to its members as ultra virus, i.e. beyond the

powers ancl therefore, not legal, upholding the principle of mutuality. I agree

with the view of the department that the case dealt by the Hon'ble High Court

of Gujarat was for the period prior to 01.07.2012. I find that the Hon'ble High
..

Court of· Gujarat, in its judgment dated 25.03.2013, has not taken into

considcrutiqn the amendments made in the Act (w.e.f. 01.07.2012). In the

new system, the word 'service' has been defined under Section 65B(44) of the

Finance Act, 1994 which is printed as below;

"(44) 'service' means any activity carried out by a person for

another for consideration, and includes a declared service, but shall

not include;

(a) an activity which constitutes merely:-

(i) a transfer of title in goods or immovable property, by way of

sale/ gift or in any other manner; or

(ia) such transfer, delivery or supply of any goods which is deemed

to be a sale within the meaning of clause (29A) of article 366 of the

Constitution; or

(ii) a transacticn in money or actionable claim;

(b) a provision of service by an employee to the employer in the

course'of or in relation to his employment;

@ fees taken in any court or tribunal established under any law for

the time being in force..

Exp,anation 1 for removal of doubts, it is hereby declared that

noU:ing conl'i:,.'ned in this clause shall apply to;

A. The functions performed by th1¾}~~of Parliament, ·
>..rR: cs. %%
o ' '/4 2

embers or state tenslave, "er#gest.Pf@a@itgegt emoars
of MunicipaliUes and Members off.\-1o~~r~l_·_,o_,9al a.µfhorities who- °· @$ 1"]r.:, ~ ~''. .~.-.'J ;: :§, Ir" Sy

\ 93.+.¥ 4s e%.
. -~~,..~ ;, "'<; ,.,:> .

. , ,v"



5 V2(ST) 10/EA2/Ah!-South/2018-19

receive any consideration in performing the functions of that

office as such member; or

B. the duties performed by any person who holds any post in.

pursuance of the provisions of the Constitution in that capacity;

or

C. the duties performed by any person as a Chairperson or a

Member or a Director in a body established by the Central

Government or State Governments or local authority and who is

not deemed as an employee before the commencement of this

section.

· Explanation2 this clause, the expression "transaction in money

or actionable claim" shall not include-

i. Any activity relating to use of money or its conversion by

cash or by any other mode, from one form, currency or

denomination, to another form, currency or denomination for
4

which a separate consideration is charged;

ii. Any activity carried out, for consideration, about, or for

facilitation of, a transaction in money or actionable claim,

including the activity carried out-

t;; By a lottery distributor or selling agent on behalf of to State

Government, about promotion, marketing, organising, selling

of lottery or facilitating in the organising lottery of any kind, in

any other manner, by the provisions of the Lotteries

(Regulation) Act, 1998 (17 of 1998);

• by a foreman of chit fund for conducting or organising a chit in

any manner.

Explanation 3.- For the purpose of this chapter, ­

0:

0

a. An unincorporated association or a bod'L._of persons,_ as the

case may be, and a member thereof shall be treated as_distinct

persons:
b. An establishment of a person in the taxable territory and any

of his other establishment in a non-taxable territory shall be

treated as establishments of distinct persons".

In view of the above, it is quite clear that unincorporated association or a body
of persons and a member are to be treated as distinct entity. In the instant

case, in their argument, the respondents have claimed that they are

incorporated as company and not an unincorp,,0~-ation. In suppor~ of
, ◊ .,·,·,..-~1,., '">~> ·xis % »
/Mp - ?+4° ,+ 2».,°%.-s.s'-~ ••o * ,,, . /

.r'..,.,,.,___, ...,.,.,. -~..:, -·
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their claim, the appellants had previously submitted before me a copy of the

'Memorandum of Association and Articles of Association'. Further, the

· rcsp:)(lcnts claimccl that they are registered under Bombay Public Trust Act,

19;jQ c:ind as per that they are got themselves registered in the Office of the

Public Trust Registration, Ahmedabad. In support of their claim, they had

submitted a registration certificate dated 11.06.1991 issued by the Deputy

Charity Commissioner, Ahmedabad Region, Ahmedabad. I found that the said

responclents have been allotted "F 300 Ahmedabad" as their Registration

Number. A scanned copy of the said certificated is produced below for better

undcrstunding.

S;>l t;. c./ll!'T :.

0

·o
' ..

~Jl .. ,, ,,_.""':········ .. ········· , .,
') ' .

. - ow.. at«at»i].d" •.. ••••• .. •1•• ,, o t Io t • ..••••••••••••••-.,, ..,,,000,0 •1

Dzp!y Clarity Comm;:ionr,
hue\.,«al l',;vs, ~h:;cd.«lad.

. .
• . s ea»a «»,a,a"4,, ....,.,_,.....,__H. ~ • I

- ~ ~,.__.,.,,.....,.-.J:v.,..r'~ b.-f.!f..!¢1,lnlU::~~ /4,,;,01,i!.1,--">.A,d,...~...,___J

From above, it can be verified that the respondents are incorporated entity and

as per explanation on Section 65B (44) supra, their members cannot be

treated as distinct person and therefore, the principles of mutuality are very

much applicable to them.

6.3. Further, in the case of Ranchi Club Ltd. vs. chief Commissioner of Central

F::xcise and Service Tax, Ranchi Zone, the Hon'ble High Court of Jharkhand _

proclaimed.. that rendering of service by the petitioner-club to its members is not

taxable service under the Finance Act, 1994. J1~j~low the head note of
I~~ c:t;;;--;--.....:."', ~."

the said iudgment ["2012(26) S.T.R. 401 (Jh.a~~/fQ[-:b,':=tte:r c;k~derstanding;
- J • - ( ~-tl x-~--•.:,- ,.,, s: 9% 3%s, 9:s k+ ­

•• "· ; ?"Gs> " t"aoo s«s .·>°'., ..
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"Club - Incorporated as Company and formed on principle of mutuality ­
Liability to Service tax for services utilised by members of club, viz.

mandap keeper, etc. - HELD : In view of mutuality, if club provides any

service to its members, it is not a service by one legal entity to another,

and is not liable to Service tax - Explanation to Section 65 of Finance Act,

1994 that 'taxable service includes any taxable service provided or to be

provided by any unincorporated association or body or persons to a
t

member', found to be similar to Explanation-I to Section 2(n) of Madras

General Sales Tax Act, 1959 including within definition of sale any

transfer ofproperty by club to its members, considering which Apex Court

in Young Men's Indian Association [1970 (1) SCC 462] had held supply of

preparations by club to its members was not a sale as there was no

transfer of property from one to another, and even though club had

distinct legal entity, it was acting only as an agent for its members

Sections 65(66) and 65(67) of Finance Act, 1994."

Similar view has been reflected in the case of Sports Club of India, the Hon'ble

Gujarat High Court held the taxability of services by- club to its members is ultra

vires. It relied on the decision of the Jharkhand High Court in the case of Ranchi

Club Ltd., wherein it was held that in a members' club, any transaction between

the club and its members cannot be regarded as service. For more clarification, I

reproduce, below, the head note of the judgment of Hon'ble High Court of

Gujarat;

"Club - Finance Act, 1994 - Sections 65(25a), 65(105)(zzze) and 66 ­

Service Tax on club rendering service to its members - HELD : It was

ultra vires and beyond legislative competence of Parliament - There was

no loss of mutuality of club members even if club was incorporated under

Companies Act, 1956 - Ranchi Club Ltd. [2012 26) S.T.R. 4I (Char.)]

applied - Department's plea that they have not accepted this judgment,

rejected - Persuasive value of this judgment was not lost, more so

because it had relied on a Full Bench decision of High Court. [paras 7,

7.1, 8).

6.2. However, under the Finance Act, the explanation to section 65B (44)
'provides a deeming fiction that an unincorporated association or a body of

persons ("BOP"), as the case may be, and a member thereof shall be treated as

distinct persons and since the concept of mutuality has been done away. with the

deeming fiction, collections from members become liable for Service Tax if they

are in the nature of any activity carried out by society for its members. But, the

point to be noticed here is that the explanation inserted uses the words un­

incorporated enterprise only. The definition of the word 'Incorporated' in

Wikipedia is; "Incorporation is the formation of a new corporation (a corporation

beio a tesal entty that ts erectively recognized 9@@@%sunder the ta). The

corporation may be a business, a non-profl!9:'.:...p?~'~~ports club, or ae• !=/¢­oss?]"«so ,s·>
~ .//
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government of a new city or 'town". In paragraph 14 of the appeal

memorandums, the appellant has claimed that principle of mutuality is not
· '·applicable on the respondents as they are incorporated under the Company's Act

and in law, company is a legal entity which has separate legal identity from its

members. This, this is enough to establish the fact that the appellant considers

the rospon~dents to be incorporated. Moreover, looking to paragraph 6 above, I

find that the respondents are registered under Bombay Public Trust Act, 1950­

and on that basis, they got themselves incorporated under Public Trust

Rcgistrcltion, Ahmeclabad on 1991. Thus, I have already confirmed above that

they have produced the certificate of incorporation before me and hence there is

no denying that they are incorporated body and principles of mutuality will be

applicable to them.

7. In view of the above, I hold that as the respondents have wrongly paid

the Service Tax against 'Club or Associated Services' during the period from

April 2017 to June 2017 (leviable after the introduction of the Negative List

w.e.f. 01.07.2012) and the adjudicating authority has correctly sanctioned the

refund to the respondents.

8. Accordingly, as per the above discussion, I do not find any reason to

interfere in the impugned order and reject the appeal filed by the Department.

9. The appeals filed by the appellant stand disposed off in above terms.

s "0%0_.­) ; ' ...-·

(3mm gia)

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTE-- x°
. )

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.
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Copy To:­

1. The Chief Commissioner, Central Tax, Ahmedabad zone.

2. The Commissioner, Central Tax, Ahmedabad (South).

3. The Assistant Commissioner, CGST, Div-VIII, Ahmedabad (North).

4. The Assistant Commissioner, Central Tax, Systems, Ahmedabc1cl (Nortl1).

15Guard File.
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